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REMOVAL OF ACTIONS TO FEDERAL COURT

In the past I found it'necessary to determine whether a criminal c
ase pending

in a State court could be removed to the federal court, by one who
has the

right of citizenship according to the Preamble of the State and Un
ited States
Constitutions, respectively rather than the Fourteenth Amendment.

In an effort to help Citizens avoid following procedures detriment
al to theix

cause and status, I will relate my findings to you here.
e |

Removal of causes to federal district court from a State court are
governed '

by 28 USC O 1441-1452, and, once a case has been removed, if crimi
nal in

nature, it w1ll be governed by the rules of crlmlnal procedure in
18 UsC

(rule 54 of the Federal Rules of Criminal procedure) .

Most recent to the adoption of the Constitution for the united Sta
tes of ,

America (1787), Congress passed the 1789 Judiciary Act found at 1
Stat. 73

(1st volume of the United States Statutes at Large, page 73), pass
ed on

September 24, .1789. Inisection 12 of that Act, we find the only cl
ause ' '
allowing removal of cases from State courts to the federal courts.

Section 12 shows that the only time removal could be had was if: (
1) the .
value in controversy exceeded 500 dollars; and, (2) the suit was c
ommenced

1n;a State court agalnst an-alien, or if there was diversity of ci

(pért1e3vwere citizens of different States) or, (3) if either par
tyiclaims -

that he shall rely on a right or title to land under a State £
a=State

other than the in which the suit is pending.

From this youvcan see that the only cause for removal was an alien
being a -
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party, diversity of citizenship, or diversity in a land claim, and
that the

removal was only allowed in civil cases. These are the only claims
that are

properly removable without alleging Fourteenth Amendment citizensh
ip, the

status of statutory "person," or that charges were brought pursuan
t to

legislation finding basis in the Fourteenth Amendment; here is the
reason

why.

The only other section of 28 USC that allows removal of criminal c

ases from

State court is section 1443, entitled civil rights cases. This sec

tion allows

the removal of cases on the ground that the party cannot enforce a
"right

under any law prov1d1ng for the equal civil rights of citizens of

the United

States, or of all persons within the jurisdiction thereof; or that
the suit ' _ - '

pending is for an act claimed to be .allowed by any law providing f

or equal

rights, or for refusing to do such act.

In tracing the history of 28 USC O 1443, and its related sections,
we find )

ourselves referring to the 1911 Judiciary Act (36 Star. 1087). 28
USC, section

1443 finds basis in section 31.0f the 1911 Act, which uses basical
ly the same :

language as 28 USC, section 1443. It should be noted that this leg
islation was '

made after the adoption of the Fourteenth Amendment and finds 1ts
authority

based upon "civil rights," not natural or common law rights. As re
ferred to

in the removal legislation, civil rights are those privileges and
immunities

protected by the Fourteenth Amendment for artificial citizens and
artifcial

persons (see the preamble to the 1lst Civil Rights Act, 14 Stazr. 277
) s

When we look at 28 USC O 1441 we see that one of the causes for re

moval of a
civil rights case is "local prejudice;" The historical and revisor
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's noted

in Title 28, published by West's Publishing Company, shows that re

moval for

local prejudice was brought about in the reconstruction era after
the Civil

War, because of the prejudices related to the war. I can confident
ly say that

this legislation finds basis in the Fourteenth Amendment and suits
brought

under its authority.

In 28 USC O 1442, removal is allowed if an officer of the United S
tates, or

any agency thereof, or person acting under him, is being prosecute
d for an

act under that authority. Note, prior to the Civil War, the State

courts were

left free in their sovereign capacity to determine whether an offi
cial of the

United States acted lawfully.

This within the orlglnal intent of the Constltutlon for the Unlted
States of

America, since the States adopted the Constitution for the United
States of :

America and conferred power on the United States. Who would know b

etter than :

the States what authority was actually conferred? Furthermore, the
State

could enforce the rights of its own Citizens under the Ninth and T
enth

Articles of the Bill of Rights, without interference from, or defe
rence to,

the federal courts.

But, since the adoption of the Fourtéenth Amendment, the States ha
ve been

deprived of their sovereignty to the point where the newly created
National

government decides what its own authority is. How does the thing c
reated _ ‘

(federal government) presume to determine its own authority above
the edicts

of its creators (We the People)? This the federal government could
not do.

But, after the revolution of the Civil War, a "national government
" was

created (in place of the federal government), which claimed power
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regardless

of whether the several States even existed (see the definition of
"National" and "Federal").

Thus, I have reached the following conclusions, where the question
presented

is the removal of causes to federal court: (1) a Citizen within th
e meaning

of the Preamble cannot remove a criminal case to federal court, ex
cept

possiblity where there is a diversity of citizenship or diversity
of land

claims; (2) if a Citizen is charged with a civil rights violation,
he would

be better off adjudlcatlng it in the State court and demanding Sta
te

sovereignty and the rights protected by State sovereignty; (3) whe
re a federal

officer is Being sued for acting in excess of his official capacit
y it should

be held to State court for the same reason as in #2 above; and, (4
) the only

cases a Citizen should remove to the federal COUrts dare those ment
ioned in

section 12 of the 1789 Judiciary Act.

To find equivalents to the removal statutes of 28 USC, sections 14
41-52, refer

to the 1911 Judiciary Act, sections 2839 (36 Stat. 1094-99). To de
termine which

portions of 28 USC, sections 1441-52 are usable, see the 1789 Judi
ciary Act, .

section 12 (1 Star. 79-80).

For those of you that do not have ready access to a law library, t
he Judiciary

Acts cited herein are available from BEHOLD! For any of you contem
plating

removal of a cause to federal court, pr those of you being forced
to remove a o :

case to federal court, it is imperative that you research this inf
ormation for

yourself, to prepare a defense against removal.

February 1994 BEHOL D!
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WESTLAW COMPUTER ASSISTED LEGAL RESEARCH

ows you to
update your research with the most current information
expand your library with additional resources

retrieve direct history, precedential history and parallel citations with the
i_Inst_a—Cite service

For more information on using WESTLAW to supplement your research, see
‘the WESTLAW Electronic Research Guide, which follows the Explanation.

; 1441. Actions removable generally

(a) Except as otherwise expressly provided by Act of Congress, any
civil action brought in a State court of which the district courts of the
smited States have original jurisdiction, may be removed by the
“defendant or the defendants, to the district court of the United States
“for the district and division embracing the place where such action is
ending.: For purposes of removal under this chapter, the citizen-
ship of defendants sued under fictitious names shall be disregarded.

(b). Any civil- action_of which the district courts have original
urisdiction founded on a claim or right arising under the Constitu-

ction shall be removable only if none of the parties in interest
sroperly joined and served as.defendants is a citizen of the State in
which such action is brought. ‘

" (c) Whenever a separate and independent claim or cause of action
_within the jurisdiction conferred by section 1331 of this title is joined
~.with one or more otherwise non-removable claims ‘or causes of
" action, the entire case may be removed and the district court may
- determine all issues therein, or, in its ‘discretion, may remand all
. matters in which State law predominates. '

(d) Any civil action brought in a State court against a foreign state
as defined in section 1603(a) of this title may be removed by the
foreign state to the district court of the United States for the district
and division embracing the place where such action is pending.
Upon removal the action shall be tried by the court without jury.
Vheze removal is based upon this subsection, the time limitations of

STLAW supplements your legal research in many ways. WESTLAW -

: ﬁbn, treaties or laws of the United States shall be removable without .
egard tothe citizenship or residence of the parties. “Any other such -

A
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~ IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN W. DODSON, )
1976 West Silver Rose Place )
Tucson, AZ 85737, )
, )

Plaintiff, ) Civil Action No.
)
V. )
)
N

TTQ MEPARTMENT OF MISTICE .
respect to the remainder of his FOIA requests, which have been assigned FOIA Case Numbers

AG/12-01459, DAG/12-0146O PAO/12-01462, OLA/12-01463, PAO/12-01437, and
PAO/ 12- 01435 pursuant to 5 U.S.C. § 552(a)(6)(C)
COMPLAINT ,
Plaintiff John W. Dodson brings this action against Defendant U.S. Department of Justice
to compel compliance with the Freedom of Infoﬁnation Ac‘;, 5 US.C. § 552 (“FOIA”). As
grounds therefor, Plaintiff alleges as fqllows:

JURISDICTION AND VENUE

1. The Court has qu‘lSdICtIOI’l over this action pursuant to 5 U.S.C. § 552(a)(4)(B) and
28 U.S. C § 1331.
2. Venue is proper in this district pursuant to 28 U.S.C. § 1391(e).

PARTIES

8. Defendant was required to determine whether to comply with Plaintiff’s requests

within 20 days of receipt of his. requests, exceplmg Saturdays Sundays and legal public hohdays

pursuantto 5 U.S.C. § 552(a)(6)(A) Pursuant to this same provision, Defendant also was
required to notify Plaintiff 1mmed1ately ofthe determinations, the reasons therefor, and the right to
appeal any adverse determinations to the head of the égency. Excluding weekends and the
intervening Veterans Day (November 12, 2012) holiday, Defendant was required to make its

determination and provide Plaintiff with the requisite notifications by November 21, 2012.



